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^Opinion; and munitions of war which the services 

I believe this man has recovered from themselves made public, as well as in forma- 
what appears to have been a contusion of tion which services have never thought it 
the scalp with apparently some symptons necessary to withhold. SO U.S.C.A. 8^32. 
of intra-cranial discomfort, and is rccov- 


ering from a contusion and what appears 3 ‘ ll,surrect,on and sedition ©=>2 
to have been a simple fracture of the right Under Espionage Act prohibiting dis- 
transverse process of the 3rd lumbar verte- scmination " f “information relating to the 
bra. national defense”, quoted phrase does not 

“ r t!jin k the radiographic findings would ’ n foriimtion which comes from 

account for the persistence of his com- ! , u Awfully accessible to everybody, 
plaints and I think in all probabilities this ‘ i he ” Ce Oerman ' born American citizen 
is the cause of moderate discomfort and w f 10 was engaged in collecting all available 
possibly a little weakness in the back still , mat]on a>out American production of 
particularly if he has to do much bending airp,an ^> that Germany should be ad- 
and lifting. I think such symptoms oossi- ‘ S °, . ° f An } encan defense in event of war, 


particularly if he has to do much bending vise f S ° • * , J™ 

and lifting-. T thint s,.ni, : V1SI d of American defen 


and lifting. I think such symptoms possi- , ° f An J encan defense in event of 
bly may persist for several months still and p ■ n0t * CO ” v ' cted of vio! ating th 
will partially disable him. Ultimately I Esplona Se Act. 50 U.S.C.A. §§ 32, 34. 
believe he should make a satisfactory re- S '. ; ^ on * 3 un( * Erases, IVrmanent 
covery.” Edition, for all other definitions of 

This is all clearly relevant and docs tend Rd “ tine to tho Nllti ” Dal 

to make more understandable the basis of 

that part of the report designated “Phys- 4. Insurrection and sedition C ^2 
ical Exam t nation” which the appellant had Under Espionage Art. whnf^.r 


4. Insurrection and sedition < 3^2 

Under Espionage Act, whatever was 


t IT, 3? » u.s! 

reached his conclusions as to the physical 

condition of the plaintiff and to perceive 5 ' ,nsurr octlon and sedition ©=2 

the significance of those conclusions in re- Accused who conveyed to Germany 


the significance of those conclusions in re- Accused who conveyed to Germany 
ation to any impairment of the plaintiff’s information which came from sources law- 
health and ability to perform reumunera- fu,, y accessible to anyone in the United 
five work because of the injuries he re- States could not be convicted of violating 
ceived in the collision. the Espionage Act because in his letters 

Affirmed. and in his talks accused misled his corre- 

spondents as to his motive in asking for 
information, since, whatever wrong was 

done to his correspondents, his motive did 

not make the spread of information crim- 
inal which ii would not have been criminal 
to spread if he had got it fairly. 50 U.S. 
C.A. § 32. 

UNITED STATES v. HEINE. 6 - Insurrection and sedition e=>2 

No. 17. . Accused, who conveyed to Germany 

rv .. ~ . information which came from sources law- 

Circuit Court of Appeals, Second Circuit. fully accessible to anyone in the United 

Nov. 8, 1946. States, could not be convicted of violating 

1. Insurrection and sedition ©=>2 A °- * >rcausc ‘Accused did not 

qv "c* * a • transmit information as he got it but com- 

Ti c Espionage Act implies that there pressed it into convenient form since the 
are some kinds of information “relating to act is aimed at substance of proscribed in- 
thc national defense which must not be formation, not at act of making it inm- P 
given even to an ally, no matter how in- readily available for use. 50 U S r A r 
nocent, or even commendable, purpose of 32. ’ ® 

sender may be. 50 U.S.C.A. § 32. 

. . 7. Conspiracy ©=>47 

2. Insurrection and sedition ©=>2 p ^ .... 


UNITED STATES v. HEINE. 

No. (7. 

Circuit Court of Appeals, Second Circuit. 
Nov. 8, 1945. 

I. Insurrection and sedition ©=>2 


readily available for use. 50 U.S.C.A. 


7. Conspiracy ©=>47 

Evidence sustained conviction of con- 


tt j t** • * ErfViuvncc susifimcd conviction of 

Under Espionage Act, it is lawful to sp.racy to violate statute which makes h 
transmit any information about weapons a crime not to register with the Secretary 
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of State if one is acting as an agent of a 
foreign government. Cr.Code § 37, 18 
U.S.C.A. § 88; 22 U.S.CA. § 233. 


Appeal from District Court of the Unit- 
ed States for the Eastern District of New 
York. 

Edmund Carl Heine was convicted in 
the District Court upon an indictment in 
two counts; the first, charging the de- 
fendant and others (under § 88 of Title 18, 
U.S.C.A.), with a conspiracy to violate § 
233 of Title 22, U.S.C.A. ; and the second, 
charging them (under § 34 of Title 50, 
U.S.CA.), with a conspiracy to violate § 
32 of Title 50, U.S.C.A., and he appeals. 
Affirmed in part and reversed in part. 

George Gordon Battle, of New York 
City, for appellant. 

Vine H. Smith, of Brooklyn, N. Y., for 
the appellee. 

Before L. HAND, CHASE, and 
FRANK, Circuit Judges. 

L. HAND, Circuit Judge. 

Heine was indicted with thirty-two other 
defendants, under an indictment in tw r o 
counts. The first count (under § 88 of 
Title 18, U.S.C.A.), was for a conspiracy 
to violate § 233 of Title 22, U.S.C.A.: 
which makes it a crime not to register with 
the Secretary of State, if one is acting as 
an agent for a foreign government. The 
second count under § 34 of Title 50, U.S. 
C.A., was for a conspiracy 10 violate § 32 
of that title, the relevant language of which 
is set forth in the margin.* The most im- 
portant point raised upon this appeal, and 
the only one which we find it necessary to 
discuss, is the sufficiency of the evidence to 
sustain a verdict. We will consider the 
two counts in inverse order, for the second 
is much the more important; especially as 
the defendant has already served the term 
for which he was sentenced under the first. 
Heine was a native-born German, fifty 

* “§ 52. Unlawfully disclosing informa- 
tion affeeling national defense. Whoever, 
with intent or reason to believe that it is 
to be used to the injury of the United 
States or to the advantage of a foreign 
nation, communicates, delivers, or trans- 
mits, or attempt** to, or aids or induces an- 
other to, communicate, deliver, or transmit, 
to any foreign government, or to any fac- 
tion or party or military or naval force 
within a foreign country, whether recog- 


years old at the time of the trial (Novem- 
ber and December, 1941), who came to this 
country in June, 1914, Although he had 
had some business experience, his first job 
in the United States was as a mechanic in 
the Packard Motorcar Company in Detroit, 
where he lived with his brother. In Jan- 
uary, 1918, he went into the employ of the 
Ford Motor Company, and was sent to the 
West Indies in 1919. Upon his return in 
1920, the company sent him to South 
America, where he worked in Brazil, Ar- 
gentine, Uruguay and other countries. He 
was naturalized in 1920, was married in 
January, 1922; and in August, 19 22, re- 
turned to this country. Later he went to 
England, and after that to Italy, the Bal- 
kans, and Barcelona. Pie came back again 
to this country in 1925; but on January 1, 
1926, he was sent to Berlin as assistant 
manager of the Ford assembly plant, and in 
August, 1928, he became a manager of the 
business. Late in 1930 or early in 1931, he 
went to Cologne to superintend a new 
manufacturing plant which had been built 
there. In 1935 he returned to Detroit, and 
in May of that year he left the Ford Com- 
pany for good, and took a position with the 
Chrysler Corporation, for which he worked 
in Spain, Portugal and North Africa. 

In 193S and 1939 a German automobile 
corporation, known as the Volkswagen- 
werke, suggested that a position might be 
open to him; but this he was unwilling, 
however, to consider, because, as he swore, 
the American consul at Munich told him 
that lie must go home, if he wished to keep 
his citizenship. Whatever the reason, he 
did return to the United States in May, 
1940, with authority from the Volkswagen- 
werke to recover some deposits paid to 
local companies which they had received 
upon contracts that the companies had 
abandoned. The Volkswagenwerke also 
asked him to find out what he could about 
the automobile and aviation industries in 
this country. A few weeks after his return 
he began to send back reports about the 
aviation industry which constitute the 

nizt.-d or unrecognized by the United States, 
or to any representative, oflicer, agejit, em- 
ployee. subject, or citizen thereof, either 
directly or indirectly, any document, writ- 
ing, code book, signal book, sketch, photo- 
graph, photographic negative, blue print, 
plan, map, mode!, note, instrument, appli- 
ance, or information relating to the nation- 
al defense, shall be punished by imprison- 
ment for not more than twenty years." 
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gravamen of the charge against mm. 
JJjf* *“ con ‘«nucd to send until August, 
1/40, and perhaps later, though not after 
December 7, 1941. At the direction of the 
\ olkswagcnwerkc he did not send these 
ihrect, but posted them to addresses in New 
rork and Lima, Peru, front which tlicv 
were to he forwarded to Germany. The 
evidence permitted the jury to find that 
this course was surreptitiously adopted in 
order to escape detection. 
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against him. nation.” When the bill left the House it 
did not have the second clause; and it does 
not appear at wha, stage „ was amended 
y • ■ < mg the alternative, which greatly en- 
larged its scope; for while it is true' that 
j ,s . ? 0 I n!, ' wh: “ hard to imagine instances 
in which anyone would be likely to transmit 
information relating to the national de- 
fense winch would be injurious to the 
United States, and yet not advantageous to 
a foreign power, it is possible to think of 
many cases where information might be 


S^ l LS, 0 ^ p S;,,r h r' is iu «n” ! /r f Un “? s “ ; - 'S. £2 


° «uni journals; cor- 

respondence with airplane manufacturers: 
consultation with one, Aldrich, who was 
already familiar with the industry; talks 
wtlh one or two employees in airplane fac- 

t “ n .? S ’ ' xh ' b ' ts - and f alks with attendants, 
at the World s Fair in New York in the 
summer of 1940. This material he con- 
densed and arranged in his reports, so as 
to disclose ill compressed form the kinds 
and numbers of the planes-military and 
commercial— which were being produced 


,1,u ‘ intuion relating to 

given t ™ dcf f, nsc ” which must not be 
gi ven to a friendly power, not even to an 

‘ y ’ , n ?, mat 1 ter how mnocent, or even com- 
mendable, the purpose of the sender may 
b • Obviously, so drastic a repression of 
‘nre/u : exc!l ange of information it is wise 

absur I C SCratm,2e ’ lcst cxtrav agant and 
absurd consequences result. 

It seems plain that the section cannot 
wH h K atI °? ab0lU a " th ose activities 


and which it was proposed to produce; the aboi,t “ — -„v,„es 

location and capacity of the factories- the £ 1 „ beco . me ,n butar> to '‘the national de- 
number of their employees ; and everything i®!, 1 " tlWC of , war l for in modern war 
else of which he could get hold, that would If ir™' "T , wh, 5 h tio not The amount 

W " oHtf t0 - aS i fuI1 3 C0:ls Pectus as possi- fabricated™ 0 !i‘ ° f f ° r?ed ' of P arts 
ble of the airplane industry. /All of this f dj the _ number of arable acres 

information came from sources that were scfent'fi^ 3 ^ en ^ in eerin^ schools, 

lawfully accessible -t-- — scientific schools, medical schools tho\r 

staffs their students, their curricnlums 

cal 1 l nub^ ra t t0r!CS ; r mCtal de P° sits J techni- 
cal publications of all kinds; such non- 

ortdhg Publ,Cations as d ^cIose the pacific 
or belligerent temper of the people, or their 

discontent with the government: every 
part in snort of the national economy and 

everythirip' tpn 1 ; n <r f ^ « 


v r „ ovyutccis mat wen 

lawfully accessible to anyone who was will- 
ing to take the pains to find, sift and collate 
-t; no public authorities, naval, military 

°, r ? ti Cr ’ ad ° rdcred - or indeed suggested, 
that the manufacturers of airplanes— even 
incluamg those made for the services- 

siou withhold any facts whid* they were n o r t * i : s^vcmnicnr: every 

personally willing to give ou£ The ques- °‘ th " na tional economy and 

tmn which the second coiim raises is hWg .' tend,tl ? to dlsc, °^ the national 

wheuier § 32 of Title 50, U.S.C.A. covers J52 d tl m „ ,m | ,ortant in time of war, and 
suen activities as we have described t r , * len rc * ate to the national defense” 

. saw £ 1 % ---- £ 

~ 42 iS 

*** * 

£2 »i" r s j?2JK.”iT2 r 2* br " dinE ' T™ ; «*«£!»* 

*rf wfe ,“ taxi tm his re- rmon^T'bdS?1h“ lr th^' •7* r ** 

ports to a friendly power in a time of nn r u that 111 format ion 

threatened peace. This follow, Am Z fofo„ t “ „ ™ J b ' help- 

fact that tne section covers, not only in for- this hi-rom t ? 1S 1 act,v,tICS - Nor would 

mation intended to be used “to th/ injury the nhr ? ! 0ral>Ie ’ lhou ? h w c limited 
of the United States," but that intended to to tfo ! m W0U d bc advantageous 

be used -to the advantage of a foreign, ^ 
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t ~;;s S Sr? r h>d to *- *. 

to Congress. P “ ttU JJJ , was b ? for « « during the First War- 

»C A '«> i">PO»M= interpretation l.-'.lUSSt'S; g 
« K«fa the clause to in/or™, at the hearing, before the Judicial C„T 
>on about things adapted only for the na- mittee a number of the witnesses expressed 

tional defense, an,l things of ambiguous concern at the possible 

use which have been already collected, or formation as the bill read even bc^oVe Z 
picpared, for the supply of the armed serv- scope had been enlarged by the amendment 
r \ h 4 r‘ lC p ISt wou,d include airplanes, Possibly it was to allay these fears that 

w-Tl'. 8 T ’ amS ^ ai i d nU,nitionS of war ’ the Commi «ee, in reporting to the House 
tv,,, ships, forts, and the like: the second, used the following words in connect on 
c-.al. iood, clothing or other supplies ac- with § 4 as it then : «t£s of 

uin.tii.itcd for the army and navy. In that tlle bill has been carefully and oatientiv 
interpretation the clause would cover those considered by the Committee The Cn m 
military planes, though made by private nmtee realises that “ In I recom 
cmnpanics which Heine’s reports included, "tended gives the Prcshbnt bro.ml po^ 

inri.u ’ ’/ ' 1U!Sr , h be donbt whether the but it must be admitted by all patriot! ner- 

juo i. s chaige to the jury should not have son s anxious for the success of on- lr ^i 

b r“" ■«■** — » «-» ac .!,=.« ,h,“"s ™" 

‘Ini nu, ui'" C V b " r WC IK ‘ Ctl " 0t consi ' icr n °’ V s ° m S- " is important ,| lat tflc CVjm . 
uut question because we think that it was mander-in-Chief sir'll Ihiv- ^ .a 

awful for him to include information about Prevent the publication of mtioinl°dcf ui - 
l»ih kind. Of pianos. A, dad , rod in mm. which ” °,ofn ' u "t~ ? 

' , P ;"n 5 i 3 '- «*■ '»• * «' SC. and. therefore, harmful X ’JgJj 

USed ’.? avc . the Resident pothr 


m iL ^V inf 0 rma 7 uv^a[ ) ' o ‘ u t*~ weapoiis '.wi to declare a national Z^TVnTZ 

3"W 2* ?;:°p »— 

t^EISZ gall fifc gL warranffor mill,, , ' the national defens^wS^nhir ' 13 ? 1 ^ *° 
distinction bctwcu. J, , ■ L , U nf !”“ . wh, . ch ln hls Judgment 


?f ,nct,on hulween sued ...iormaTtenrata is of such a character "ii^T 

.^cHlBejemt^^ be, useful to the cnZy” ’ Z T* 

tcoiT g j j^ it neTTTTS Q g-wtrt-ho^ ^ likely that the words in S 4 had a men 

rhere can, for exai^Tb^TTS^if- different from the same lords tbe^sf 
ertnee between information about a fac- of the bill, and now in S 32 of Titl" In 
tory which is turning out bombers, and to At least the JudicH^ rJU l u 
which the army allows access to all comers, House supposed thaMhe^S wl^dire ^d 
am. m formation about thc same bombers at “secrets.” It is not ? 

contained ,n an official report, or procured ffo so far; and in ai e 'W- 5 
by a magazine tbroue-t, _ r , , “»> event secrets is an 


. . — «■ giucurei 

>y a magazine through interviews with of 
beers. The services must be trusted to de 
ternnne what information may be broad 
cast without prejudice to the “national de- 


equivocal word whose definition might 
Piove treacherous. It is enough in the case 
, to ho](I . as we do, that whatever it 
was lawful to broadcast throughout the 

COUnt rv if l r i , .. S U1C 


fense,” and their consent Zu ^ w * ZTjT, * 

tion is as much evidenced bv what they do that it wac f, t0 send abr <>ad; and 
not seek to suppress, as by what they tuteia tai eX*T ^ ^ 

Certainly it cannot be unlawful to spread norb- w. i , Clnc put m his re ’ 
such information within the United States* ° 1 1 10t ^ or ff et fbat there was 

and, if so, it would be to the last See hi Z' Z “ HiS ' etterS and in hi « ta ^s 
fatuous to forbid its transmission to^tlie tiv<> • , CC , - ,s corres P on deti(s as to his mo- 
citizens of a friendly foreign nower /^Tn- \ l » asking for information; but that is 


S ' . LU 111 

citizens of a friendly foreign power. /^In- 
formation relating to the national defend 99 
whaicvcr else it means, cannot therefore 
include that kind of information, and so far 


as Heine’s reports contained it.’ they were * orrnatlon criminal, which it would not 
not within the section^ na J e bcen criminal to spread, if he had 


" , uui LXItl L 15 

not relevant to the second count. What- 
ever the wrong done to his correspondents, 
that motive did not make the spread of in- 
formation criminal, which it would not 


[4-6] There is wfleZdently reason to , ° r d ' d h make a dipr crence 

suppose tkat ,hi, ^ ^ 
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but combed it out, arranged it and com- 
pressed it into convenient form. The sec- 
tion is aimed at the substance of t lie pro- 
scribed information, not at the act of mak- 
ing it more readily available for use. 

Gorin v. United States, supra (312 U.S. 
19 , 61 S.Ct. 429, 85 U.Kd. 488), contains 
nothing to the contrary of what we are 
holding. It is true that the court (312 
U.S. 28, 61 S.Ct. 434) there accepted 
the following definition of the phrase, 
"relating to the national defense” taken 
from the prosecution’s brief : “a generic 
concept of broad connotations, referring 
to the military and naval establishments 
and the related activities of national 
preparedness.” The words, "related ac- 
tivities of national preparedness,” do in- 
deed create a penumbra of some uncertain- 
ty ; but it cannot comprise such informa- 
tion as is here in question, as appears from 
what immediately preceded the language 
we have quoted: “Where there is no oc- 
casion for secrecy, as with reports relating 
to national defense, published bv authority 
of Congress or the military departments, 
there can, of course, in all likelihood be no 
reasonable intent to give an advantage to 
a foreign government.” Obviously, this 
could not mean that it may not be to the 
advantage of a foreign government to have 
possession of such information; it can 
only mean that, when the information has 
once been made public, and has thus be- 
come available in one way or another to 
any foreign government, the “advantage” 
intended by the section cannot reside in 
facilitating its use by condensing and ar- 
ranging it. 


v. SKAGGS Q17 

I F.Jfcd 8! 7 

was not impossible. France had fallen; 
Russia was apparently neutral, and had 
overrun part of Poland in conjunction with 
Genii, my; Britain stood alone, with every 
prospect of herself going down. We were 
already embarked upon our belated prepa- 
ration, and that could be directed only 
against the Reich. If a jury was not per- 
muted in such a setting to infer that the 
collection and transmission of such infor- 
mation by such means as Heine employed, 
was for the Reich, and not for the Volks- 
wagenwerke, there is an end to circum- 
stantial proof. Nobody but a simpleton 
could fail to detect the hall-marks of the 
principal in whose interest the whole web 
of chicane and evasion had been woven. 

Conviction on the first count aifirmed. 

Conviction on the second count reversed. 


fo | KEY NUMBER STSTEM} 


BOWLES, Price Administrator, v. SKAGGS. 


No. 10018. 


[7] As to the first count, in spite of the 
absence of any direct evidence showing 
the connection of the Volkswagenwerke 
with the Reich, there was ample in Heine’s 
history and conduct to support a verdict 
based upon the finding that he was acting as 
an agent for the Reich, and the jury was of 
course not bound to accept his own ex- 
planation. I he Volkswagenwerke had 
never made airplanes; and, so far as ap- 
pears, they did not propose to make mili- 
tary planes anyway. Why should they 
wish accounts of the industry in this coun- 
try as complete as possible? What good 
would it do them to learn the amount of 
ouf production, all of which at the time 
was for our own use? Moreover, although 
it is true that in the summer of 1940. war 
was not imminent, everyone knew that it 
151 F.lid 52 


Circuit Court of Appeals. Sixth Circuit 
Nov. 12. 1 IMS. 

t. War C=d4 

Where District Court declined to re- 
quire administrator of deceased's estate to 
refund to purchaser the amount of over- 
charge exacted in sale of a used refrigera- 
tor, supplementary order of Price Adminis- 
trator, issued subsequent to the sale, ex- 
cepting from price regulations sales made 
under court order by judicial officer, did 
not control the appeal from denial of the 
mandatory order, or relieve administrator 
of the estate from the application of anv 
remedy permissible for such violation. 
Emergency Price Control Act of 1942, §§ 
4, 205 (a, e), 50 U.S.C.A.Appendix § 904 
925 (a, e). 


2. Equity <£^423 

Equity courts have the power to mould 
their remedies to the needs of particular 
situations. 


3. Injunction C^>4, 5, 194 

Although injunctions are most com- 
monly prohibitory and operate in futuro, 
equity courts may, when equitable consid- 
erations have required the restoration of a 
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